A violation exists if the continuous miner is cutting coal at
the face below 5,000 cfm (Tr. 159).

Discussion

The credible evidence adduced by the inspector shows that
he took an air reading after he observed a three-foot gap in the
line curtain.  On the other hand, the credible evidence adduced by
respondent's witnesses establishes that the off-side shuttle car
became entangled in the line curtain at about the same time,
thereby tearing an 18- to 20-foot gap in the curtain.  Under these
conditions the air velocity was measured at 1,662 cfm.

Respondent initially contends that the Secretary did not
establish a violation.  I disagree.  The evidence is uncontroverted
that the air velocity measured 1,662 cfm at the end of the line
curtain.  A velocity of 5,000 cfm is required.  Accordingly, the
Secretary's evidence establishes a violation of the regulation.

Respondent further asserts that the inspector interfered with
the mining cycle when he ordered the employee to stop hanging the
curtain.  Further, respondent argues that such action constitutes
a violation of MSHA's policies.

Respondent's arguments lack merit.  It can hardly be con-
sidered a part of any mining cycle for a shuttle car to tear down
a portion of the line curtain.  It accordingly follows it is not
proper, as the operator urges, to issue an advisory directive to
the inspector prohibiting such activities.  Respondent cites no
MSHA directives and no case law in support of its view that the
inspector overreached his authority in prohibiting the shuttle car
operator from rehanging the curtain while he took an air reading.

Respondent further claims the inspector did not accurately
recreate the conditions he initially observed.  Further, the
operator claims the air measurement did not reflect a three-foot
hole in the blowing line curtain.

Respondent's arguments are misdirected.  It is true that
.respondent's expert witness testified that a three-foot gap in
the curtain would not cause the cfm to drop sufficiently to cause
inadequate air.  However, the violation occurred when the air
velocity was below 5,000 cfm. It is immaterial whether such
velocity was caused by a three-foot gap or a twenty-foot gap.
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